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rU Thacker * Co r.rc

Informaf Conference

January 28, 2003

PROCEEDINGS

THE CONFERENCE OFFICER: WeII, Iet's go

ahead and get started, then. This is the

informal conference that was requested for the

Cherry Hitl Park Mine. We refer to that as

M/ 049 / 02L. Werre conducting this under the

authority of Title 40-8, Utah Code.

A "conference" is defined in--in the

Utah code as an "informal adjudicating

proceediDgr " and that r s def j-ned at 40-8-4. I'm

going to read kind of an abbreviated definition of

an "adjudicative proceediDg, " just to kind of set

the tone for what we're doing right here. That

term is a Division--and that's Division of Oil,

Gas & Mining or Board of Oi1, Gas, & Mining--

action or proceeding that determines the legal

rights, duties or other 1egal interests of one or

more identifiable persons, including actions to

grant denyr r€voke, suspend or amend an authority,

license, or permit. So that's--thatrs not a

literal definition, but that's the essence of the

definition of the statute.

So we're Iooking, then, dt a permitting
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action that I s--that I s taken place, and there's

been some concerns raised bv the Division as to

the timeliness of that action. And we apparently

gave you, Dan, some options as to what you might

do, and you requested this informa.l- conference, so

that's what we're doing right now.

One thing that I'l-l- add bef ore I turn

this over to the Division, is that we have

procedures for dealing with evasion of the

chapter, which may be what we're dealing with

right now. Those are enumerated in Chapter 40-8,

specifically 4O-8-9, and those procedures include

l-eve11ing civil penal-ties, cessation orders, and--

and other options that are available to the

Division. So I--as--as we talk about where we're

going today, I think we need to recognize that--

that at least from my--my understanding of what I s

happening, this has been a clearly protracted

permitting action, and we haven't done this--this

informal conference at the spur of the moment. I

think there's a historv here that--that I'd l-ike

the Division to devefop, and then if there's

snmFl-hino. D^- !L^+ can dO thatrs--thattsJvlrlsLIlfrIV, UdlLl LIIAL yUU

^^i-- r^ r^^ilirat-e r-nmnliance with the--with the9UrrI9 LU !AUrrfLqLs UVrrrP-

act and the regulations, that's what we'd like to
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hear from you.

So with that, I ' .l- I turn it over to--to

Wayne Hedberg.

MR. HEDBERG: Okay. This morni.g, as

LoweIl- indicated, the purpose of this informal

conference is--is to provide the operator with an

opportunity to come in and discuss the status

of--of where he is at in terms of responding to

the Division's requests for information and--and

the resolution of the outstanding permitting

requirements. What Ird like to do this morning

is have one of my staff members, Lynn Kunzler,

read into the record at least some of the key

permitting history and chronology that has--wiII

kind of set the stage for where we began with the

permitting process and the steps that we've gone

through to get us to where we are today.

And Ifve provided you with a copy, Dan,

of the chronology there, so you can fol1ow along

with that.

With that, I guess I'd like to turn--

MR. KUNZLER: Okay. Summa rizing

chronology, and there's a few entries on the

chronology f won I t be discuss j-ng, history of the

Cherry Hil-l- Park Mine began, as far as the
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Division is concerned, on July 8th of I992, when

we received the smal-I mininq notice of intention

to conduct operations at the Cherry HilI proj ect.

The next year, in July 22 of '93, we inspected

the site and found that the site was in

compliance with just slightly l-ess than five acres

of disturbance.

By July of--27iuh, 1994, another

inspection occurred. We found and estimated the

acreage to have exceeded the five acres, with an

approximate seven acres of disturbance, and we

were provided information at that time that the

operator had posted a reclamation surety with Utah

County to cover nine acres of disturbance.

In Auqust the 24Eh of '94 we sent a

l-etter to the operator requesting that a large

mine notice be filed with the Division within 45

days.

fn October he'd requested an extension

for 30 days. The Division granted that extension,

and on November 14th of 7994 we received the

original large mining operation notice of

intention.

In June 2nd of 1995 the Division sent a

deficiency review of that notice requesting a--a
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response on that.

October 27Eh of '9'7 we sent another

request asking the operator to respond to that

review, which was at that time over two years

o1d.

December 4th of '97 the operator again

requested a 90-day extension to submit that. This

was subsequently denied by the Division. We felt

that it already had been over two years and

another 90 days wouldn't do anything, and we

established a February 27th, L998 deadl-ine to have

the--the response in.

On February 27th we received a--a fax

from the operator which stated that he would

recl-aim a portion of the operation to get back

under five acres, rather than submitting the--or

proceeding with permitting as a large mining

operation. His annual reports for that year

indicated that there was about 13 acres of

disturbance.

In December of '98 the Division sent a

letter again requesting a formal submission of al-1

the permitting material-s to date. The Division

had never received a certified copy of the map or

Ietter stating that sufficient acreage had not
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been reclaimed to--to have him as a small- mining

operation.

So in March 3rd of 7999 we received a

revised large mining operation notice.

In September 22nd of '99 we did a

survey of the site during an inspection, using a

GPS g1obal positioning satellite system. We

calcul-ated that there was approximately 20 .6 acres

of disturbance on the qround. ]-9.7 acres of that

would require reclamation. There was a small- area

of approximately nine-tenths of an acre that would

remain unreclaimed at the request of the

landowner. A1so, dt that time there was about

4.3 acres that had been resraded.

September 30th of 1999 the Division

completed a second deficiency review of the March

3rd '99 submittal.

In January 23rd of 2001, we again sent a

certified l-etter requesting a response to our

reviews, and establ-ished a 30-day time to do that.

May 7th of 2001 the operator came into

our office and claimed that the letter that we

had sent had been delivered to the wronq address.

We gave him another copy of the--the response in

the letter at that time and save hin until the
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On June 29tuh, of 200]- we received a

letter from the operator requesting a meeting to

discuss the review to make a time frame to make

the submissions.

July 30th of 200I we had a meeting to

discuss the review. The operator was again

granted 45 days to submit the information.

On September 17th of 2001, we received a

phone call requesting another two-week extension.

This was granted rtil October 1 of 200I.

January 22nd of 2002 we sent a

certified Division directive. It had been over

100 days since we had extended the--past the

extended deadline of October 1st of 200L, and he

was asked to contact the associate director to

schedule a meeting to remedy the situation.

on January 31st we received a phone

call with regards to that certified Ietter. He

indicated that he hadn't received it, we'd sent it

to a Price address, and he says, "I live in Utah

County. I only get to Price every few weeks to

pick up the mail. " We faxed him another copy of

that Ietter.

On February 11th the operator called
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and scheduled a--the meeting with the associate

director for Februarv 25th of--of 2002.

On Februarv 19th we received another

phone call requesting that we reschedule the

meeting to early March, and that was subsequently

scheduled for March 12Lh.

On March l2th of 2002 we met with Mr.

Powell-, the associate director in mineral- staf f .

We went over the operatorrs responses to

outstanding technical deficiencies, and Mr. PoweIl-

agreed to provide a formal response to the

Division by March 22nd.

April 3rd of 2002 the Division ca1led

Mr. Powe11, requesting the status of this

technical response. It was nowr again, overdue.

He--the--at the time Mr. Powe11 indicated that he

was having difficulty requiring the information

needed, and with his taxes due he needed a couple

more weeks so he coufd afso comply with tax laws.

On Mav 14th of 2002 the Divi-sion issuec

a notice of noncompliance and Division directive.

We f axed, as well as certif ied mail-, this to the

operator , or.dering suspension of operations,
nn<J- i nn nf the recl_amation Surety, and submittingv E- v vJ ,

the recl-aiming def iciencies. And a 30-day
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deadl-ine was established, drawn, the receipt of

the letter to post the surety.

On June 11th we received the response

to the Septernber 30th , '1,999 review letter.

June 26Eh we had a site inspection.

The site was inactive, but the operator did not

show up for that scheduled inspection to discuss

some of the concerns that were there on-site.

Between JuIy and December we'd had

several phone caIls and personal contacts with the

operator to discuss where the reclamation surety

was. He indicated he was having troubl-es in

obtaining that surety. He indicated he'd been

talking with several surety companies, banks,

etc . , and it seemed l- i ke every time we tal ked to

him he says, "We11, I think I've got it lined up.

I'II have it to you within a week to ten days. "

To date we sti1l have not received that

reclamation suretv.

On January 9th we sent a proposed

agency action letter to Mr. Powe11. This was

hand delivered by the Utah County Sheriff' s Office

on January 14th. This letter outlined the

procedures--or, the action the Division was--was

taking in--to address the noncompliance, and gave



Informal Conference 1,/28/03

Thacker * Co nc
C,ourt Reporters

Utai\ Lconn in Litigdion SIQN

12

1

2

3

4

5

6

7

I
I

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

trlr
Co4rorate Offices: 5(l'West

8()I-oSHlto
Broadway, Suite 9oo, Salt Lake
Toll trlee: A7741-9LAO

City, Utah g4tot
trb* 8or-98t-9ltr

Mr. Powel-l- the option of appealing either to the

Board or to the Division director.

And that brings us to today where we're

now in that hearirg, or conference.

MR. HEDBERG: I think havinq read this

^L-^-^l^-., .ierr!vrrvrvyJ -nto the record, as Lynn indicated this

kind of brings us up to where we are today. And

I guess my position from this point woul-d to give

Mr. Powe11 an opportunity to rebut any of the

statements or records that we have indicated here,

if he feel-s that thev are in error or that

there's some corrections that need to be made.

We're here to--to listen to those, and, as we11,

any other updated information you may have in

terms of acquiring surety and completing this

11 Frmittinrr nrocess.,v.

MR. POWELL: Okay. WeJ-1, thanks f or

oi rri ncr me f ha An ^n rl-rrni l-y tO 11Ome i n hef e andv.v.v "

address this issue today. I didn't come prepared

to rebut any a1l-egations with regard to supposed

evasive action on--on any regul-ations set up by

the state to DOGM. I don't know where vou're

headed with that, but donrt get yoursel-f in

trouble, that's aI1 f can say.

I--I've never intended to do such. I--
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I am a one-man team. I don't have a--a full

staff of people walking around with their hands in

their pockets, you know, from time to time,

dreaming up how they can take rights from someone,

okay? I'm--I rm just a one-man team and I've done

the best I--I can.

But I want to go over your litt1e

chronology here. ulhat I want to start with is

what--we want to focus on--on November 14tht 1-994,

when I--when we--the Division received the

original- Iarge mine application, okay? If I have

to hire an attorney, thatrs what I'm going to

focus on. Irm going to focus on November the

14th, 1994, when that was submitted and all of

these supposed--and I'm going to use your

Ianguage--"outstanding technical deficiencies, "

because f don't think there was any. I think you

went over the same issues time and time again--

time and time again. And if I hire an attorney,

this will come out, okay, if I have to, but I

doubt I | 11 need one.

From November the 14th, when we--when

we filed this, I note that it took the Division--

and I don't have the convenience or the luxury of

having the--the state statutes before rt€r but I--I
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do know enouqh about the state statutes to know

that--that the state's not permitted six or eight

months to come back with a response to a large

mine application, and--and--and then, when they do

come back with a response, put in it "outstanding

technical deficienci€s, " that took me more than

eight years to not only understand, but I'11 bet

you that the--the--my response when--when you

stamped your satisfaction on it, it wasn't much

different than when it was received November the

14th. And if you want to push the issue, we'11

find out. And so I'm putting a l-ot of weight

on--on what you refer to as "outstanding technical-

deficiencies, " because I don't think there was

any. f don't think there was any. f don't think

there was any when--when I filed that on the 14th

of November I994, and I donrt th j-nk there's any

now. And I think thev were the same.

And then on your November 14th, 2002

Itorder sllsnension of oneratinn rr l-helg waS nOgl/err vl/e!sefvrrt

nrdcr nf qrlqnensi on of or1 crat i on lrecaUSe f t dgusl/ se4vrrt

alreadv--T onlrr ^Y)ar^ia when I have a mafket.

There wasn't anything that--to--to suspend from.

So, you know, you can--you can break the suspense

and the drama. There wasntt anv order to--to--to
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suspend, it was already suspended. If you had

gone down and done the inspections' like Ifm

paying you to do, you would al-ready know that .

Let's see here. Oh, with--with--with

regards to the May 7th,' 200I, "Operator came into

the office...r" you know, I love how you put your

letters together to make it look on--so bad on

the cfaimant. You know what? When I do hire an

attorney, he's going to Iove this, how--how you

change things around, distort things, twist things

to make--to make it look l-ike Irm doing just that

you I ve claimed here, that I s erroneous, okay?

"Operator came into the office, claimed

a letter was sent to the wrong address to Steven

Powell . ' WeIl, heII rIo r that coul-dn I t be f urther

from the truth. How that came up is I came in to

Joell because you guys was caJ-Iing me up saying I

was supposed to receive a letter, and I did not--

I did not--and I'm putting an asterisk by that--I

did not find that out until JoeIl told me. She

told rTr€r I didn't telI her. So, you know, with--

with aIl your effectiveness here in the--the DOGM

offices, you ought to send it to the right

address, okay?

And--and that was--that was--and it was
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more than--than what--it was--it goes beyond what

someone claimed, it's a fact. DOGM sent it to

the wrong address.

MR. HEDBERG: That was the address vou

gave us.

MR. POWELL: Yeah. I 'm not runninq--

Irm not doing your work for you, partner.

THE CONFERENCE OFFICER: Did vou

provide that address that we sent it to?

MR. POWELL: Did I provide it?

THE CONFERENCE OFFICER: YCS.

MR. POWELL: I don't know where you got

it. You answer that voursel-f .

THE CONFERENCE OFFICER: Wel-I, I'm just

asking a questi-on--

MR. KUNZLER: It was an address vou had

provided to us.

MR. POWELL: You're fu11 of crap,

Kunzl-er. That was--I donrt know where you got it.

THE CONFERENCE OFFICER: Okay. V,ielI,

let's--1et's keep going.

MR. POWELL: Hey--hey, 1et me telI you

srrmFfhino- Tha1- nartru th:1- \/.)r'r qanl- that tO iSJ"*

^+'irron- and if he--if thev ltse thatItly UVlltPgU!LIvII , qllu f ! ltL f ! errvJ

information that you sent them, you are going to



Informal Conference l/28/03

Thacker * Co rrr
C;ourt Reporters

Uttttl kodtr in LitE4ior, SIQM

17

1

2

3

4

5

6

7

8

I
10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Corporate Offices: 6o West
tol-96t-9lto

Brcadway, Suite goo, Salt Lake City, Utah 84rol
Toll Flee a774t1tw Ib* tol-ots-9r6r

get sued, and remember that. That's a competing

corporation. That information you sent them is

classified, and I asked that it be classified,

confidential. So when you're--when you're doing

your l-itt1e paperwork, remember that. You came up

with that address. That's my competition's. V'lhy

would I give you my competition's address, okay?

So Ir11 get down to the nuts and bolts

here. As far as the Ietter that you sent, it

Iooks Iike that we're--you know, with all of this

bul-l crap about stalling and--and holding things

back, we're down to one issue, okay, and thatrs--

that's Item Number 3, the bond. So what Irm

going to do is I'm going to go over a history

of--of my attempts to satj-sfy that, okay?

Back in the--in July--or--or June,

after I submitted that information that satisfied

the Items 1 and 2, I started working immediately

on that, okay? And if you want to--if you want to

make a copy of this card and call those people,

you can do that. I made application at Wisernan

Insurance Agency, 28 9 East Center,' Provo, Utah,

okay, and I went to a gentleman by the name of

Rob. I f il-ed an appf ication.

THE CONFERENCE OFFICER: ExCuSE MC
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When--when did vou do that?

MR. POWELL: Imrnediatel-v af ter--

immediately at the time that I was filing the

information in June. So it was June--June or

Jul-v.

THE CONFERENCE OFFICER: Of what year?

MR. POWELL: In fact, I've got--

THE CONFERENCE OFEICER: EXCUSC ITIE,

please. What year did you do that?

MR. POWELL: 2002.

THE CONFERENCE OFFICER: Okav. Thanks.

MR. POWELL: I've got your late--late

June, early July I made application with Wiseman.

It was--it's actually a process. There's--there

were several documents that I had to--to file with

them, okay? And I didn't hear back from Weisman.

I--I--I filed my documents with Weisman, f never

heard back from them. And then in the fal-l---

sometime in the fa11, when I contacted them back,

they said that their underwriter had--had quit
rln'ina l-hrl- ckay? They had quit doing the

reclamation bonds, reclamation surety, okay?

So if vou want to call them and ask

them why their underwriter doesn't do that

anymore/ that's up to you. All f know is I was
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denied, okay?

them.

And I--and I made applications with

I l-ater went to Kev Bank and made

apptication f or a l-etter of credit, and I dealt

with a loan processor. His name was Adam

Christensen, and--and Nathan WaIker. He I s with--

he's a relationship manager for Key Bank. And

their office was on Orem Parkway Key Center in

Orem. Andr dccording to them--I sat down with

them after they reviewed my application and stuff

And they was two parts to the letter of credit,

for the amount of 43,500, and I have the

application right here, okay?

THE CONFERENCE OFFI CER: What' s the

date of the applj-cation?

MR. POWELL: The date of the

application is--I don't see a date on it, okay?

Anyway, when I sat down with them they

said there was two parts of it. There was

corporate assets for--for securityr collateral

security, and then the other part to it was, you

know, how much business are we currently doing?

V'IelI, the--the core is not operating, we don't

have a cash f1ow, and that was our downfall. He

said without a cash flow he couldn I t give me the
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Ietter of credit, okay? And so we--we--we--Emery

Industrial Resources was denied that letter of

credi t .

After that I went back to Wiseman's,

trying to make some headway there and find out

some facts, and, you know, dfl Wiseman told me is

they gave me another bonding agency. They gave

me the name of Cindy Parmley with Cornerstone

Insurance in Orem. And so I went--Irve gone to--

to CornerStone and Irve made applications, and

I've brought back the l-etter here. And I--if you

want to make a copy of this and keep it for your

records, you can, but I--and you can keep the

original, if you want to, but I need a copy for

mv f iIe.

THE CONFERENCE OFFICER: OKAV. ThANK

you.

MR. POWELL: And sor you know, it's

sti11--it's stil-1 in process and there's--there's

no evasiveness involved in it. And if vou want--

if you want to push that issue, I'l-f be glad to

entertain it.

THE CONFERENCE OFFICER: That's VouI

statement?

MR. POWELL: That's my statement
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THE CONFERENCE OFFICER: Tell- ne r why

has it taken so long to get to where we are?

MR. POWELL: You ask vourseff . You ask

yourself that.

THE CONFERENCE OFFICER: No, I'm asking

you. I'm asking you specif icaJ-1y.

MR. POWELL: WeIl, I--I think that

there I s--f--I'd say that there I s two reasons. I I d

say, number one, I'd--I'd say the state I s drug

their feet, and, number two, I--me being alone

and--and having to do al-1 of these requirements

myself, I think it's taken more time.

THE CONFERENCE OFFICER: And--and do

you understand that--that under the law you

shouldn't have created any of this disturbance

without a permit and an adequate bond? Do--do

you understand that part of the Iaw?

MR. POWELL: We1I, I--I feel we've

l-ived up to the Iaw.

THE CONFERENCE OFFICER: So do you

agree on the amounts of disturbance that are shown

in the--in the chronology that we presented you

with?

MR. POWELL: I don't. I don't asree

with the amount that--the land and I don't agree
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with the--the amounts that the state has set for

the reclamation. And I 've--I rve expressed that

to--to Lynn on several occasions, and I know that

he doesn't have that in his notes.

THE CONFERENCE OFFICER: Do you--

MR. POWELL: Make that part of the

re cord .

THE CONFERENCE OFFICER: Well, it is.
f ! I 

-I L 5--

MR. POWELL: Yeah.

THE CONFERENCE OFFI CER: I t' S bCJ-Nq--

it t s what we t re creatinq.

MR. POWELL: Yeah. Make that part of

the record.

THE CONFERENCE OFFICER: Do--do vou

understand that--

MR. POWELL: Your 43.5, T coufd get

someone to go down there and do the recl-amation

that's two state spec.'s for about a third of

that.

THE CONFERENCE OFFICER: Do you agree

with the surface disturbance that we're talkinq

about in--in terms of the number of acres?

MR. POWELL: I don't. I I ve alreadv--

I've al-readv said that.
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THE CONFERENCE OFFICER: Okay. But--

but do you understand that it's--you're the one

that's supposed to provide the maps when--when you

do a permit application?

MR. POWELL: I--I don't understand

that. I have supplied the maps.

THE HEARING OFFICER: SO thCTC'S A

substantial- difference between you and the

Division in terms of the--the reclamation

di sturbance--

MR. POWELL: You'd better answer that

yourself.

THE CONFERENCE OFFICER: We11, I 'm

asking you.

MR. POWELL: Yeah.

THE CONFERENCE OFFICER: ThAt'S WhAt

you're here for.

MR. POWELL: I--I--I go by my maps,

okay? I go by the maps I furnished.

THE CONFERENCE OFFICER: And are those

maps certified or--or done by a certified surveyor

or anything Iike that?

MR. POWELL: They started out that way.

THE CONFERENCE OFFICER: Has the--has

the amount of disturbance increased from the time
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that you've been working with us to acquire a

permit? In other words, can we--can we agree

that this started off as a smalJ- mining operation

with fess than five acres' disturbance?

MR. POWELL: I would say that--Ird say

yes to that, but I'd say that there was quite a

bit of disturbance when we started, and I think

that should be taken into account.

THE CONFERENCE OFFICER: SO it WAS

disturbance that was created bv a different

operator ?

MR. POWELL: That's right. It was--it

was--it was disturbed bv Loudermouth Construction

back in the late '70s. fn fact, fet me--if

you I ve got--l-et me--can I see your map there ?

Okay. Okay. But 1et me ask a few questions, if
T minhl- hlhn nrrl- t-hic fnaathor? frlhn nrrf t-hi<_t/su -Ye'

mih l-nnatlrar?

MR. KUNZLER: I did.

MR. POWELL: Okay. What did you create
.i + F-^^ t.,*n?aL !!vlttt DyLLt

MR. KUNZLER: I created that map from

the GPS data that I col-fected and overlaid it on

top of the USGS topographical map.

MR. POWELL: Okav. On a--on a--on a
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United States topographical map. What is this

IittIe square--or that littIe emblem there, that

IittIe icon? What is that?

MR. KUNZLER: It--it indicates that

there was--as of that mdP, that there was some

type of mining related disturbance. They'd caIIed

it a gravel pit.

MR. POWELL: So do you know the date

that was on that map?

MR. KUNZLER: I dO NOt--

MR. POWELL: Okav.

MR. KUNZLER: --at thi-s time. I'd have

to go look and see what the--

MR. POWELL: WeII, just telI me what

you think. What--what would you say? When do

you think that map was made? Do you think it was

prior to the time that we started there?

MR. KUNZLER: I--I--as far as the map I

usedr rro. It's probably been updated within the

last ten years.

MR. POV{ELL: So when did we start?

MR. KUNZLER: You started a smal1 mine

11 years ago.

I don't know the date of the map. It

was--it's a computer generated map, and they--
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MR. POWELL: Well , if--

MR. KUNZLER: --try to keep them

updated with--

MR. POWELL: Is there a chance--is
I L ^ - ^1^ -Enere any cnance--

MR. KUNZLER: There--there is. And I'm

not--we're not arguing that there was something

there before you moved in.

MR. POWELL: Okay. That's the point

I'm tryinq to make. Thank you.

MR. KUNZLER: And we've never arsued

that.

MR. POWELL: OKav.

MR. KUNZLER: And, in fact, the portion

on that map that shows--that's identified as not

needing--needing reclamation is old disturbance

that was done prior to you being there, that you

are not reimpacting, reusi.g, necessarily.

MR. POWELL: Yeah. Well, that's the

remnants. That's--that's the remnants of what vou

a:n--tlr:f rrarr--l-h:f \r^rr--
J"q J"*

MR. KUNZLER: But--but--but the law
q^\7q l- h:f i f you reuse areas that were previously

disturbed you do have a responsibility for

reclamation of those areas.
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MR. POWELL: Okav.

THE CONFERENCE OFFICER: Letr s--letr s

Iook at page 2 on the chronology, Mr. Powell, if

you wouldn't mj-nd. And--and--and I 'm seeing two--

two acres--two acreage amounts. Look at the

September 22nd, 1-999. Werre GPSing and seeing 79

or 20 acres, and you're submitting an annual

report a few months after that, January 29th, 2001

that identifies eight acres of disturbance.

MR. POV,IELL: Uh-huh.

THE CONFERENCE OFFICER: What--what do

the permits--

MR. POWELL: I don't--I donrt think

we've ever--I don't think we--in any of our annual

reports f don't think you can find one where we

exceeded 13 acres. And that was by our own

estimates. And out of the 13 we reclaimed five,

what we feel is five acres. So that's why it went

back down to eiqht.

THE CONFERENCE OFFICER: Okav. I s

there anything that--that we can agree on in terms

of your willingness to--to comply with posting a

bond and/or reclaiming the disturbances that

you've created, or are we at loggerheads right now

in terms of--of where werre goi.g, because I donrt



Informal Conference L/28/03

Thacker * Co uc
Court Reporters

Utaltllzad$ h Lingditn SQlort

Corporate Oflices: 60 \Mest Broadrray, Suite soo, Sdt Lake City, Utah 84,ror
tol-98t-9lto Toll Fhee a774r-9r8(J Fax: tol4ar-91t1

28

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

want to protract this--conference if--if that's

the case.

MR. POWELL: Did vou see that document

that I just handed to you?

THE CONFERENCE OFFICER: I CAN SCE it

in front of me riqht now.

MR. POWELL: Maybe you ought to read

it. And--and those words that you're using is

twisting and distorting the record, and I want it

corrected, and let's quit pJ-aying games.

THE CONFERENCE OFFICER: WCIl, thCN I

think if--do you have anything el-se you want to

say?

MR. POWELL: That's it.

THE CONFERENCE OFFICER: Do you have

any- -

MR. POWELL: I 'l-l l-et that document

sneak for itsel-f .

THE CONFERENCE OFFICER: ThCN I thiNK

we'l-l- concl-ude by saying that we have unrecl-aimed

disturbance and unbonded disturbance riqht here.

f 'm going to--to revj-ew this letter that you

suggested that we do, and I'm going to make a

finding on this, and I'11- have those findings to

you within 30 days.
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MR. POWELL: Great. I'11 be waiting

for it. In the meantime, I'11 be working on my

bond.

THE CONEERENCE OFFICER: ANd dO WE hAVC

a correct address for You?

MR. POWELL: What address have you been

sending it to?

THE CONEERENCE OFFICER: Irm asking

you. You--you asserted that we didnrt have an

adequate address. Is the address that we have on

the record right now your current address, your

current business address?

MR. POWELL: And what--what address is

that, sir?

THE CONFERENCE OFFICER: Pl-ease read

that, Wdyne.

MR. HEDBERG: We have a--the Iast

letter that was sent, and I believe it was sent

to his home address, which is 62 South 800 Westt

Payson, Utah 8 4 651 .

MR. POWELL: That--that--thatrs great.

THE CONFERENCE OFFICER: Thatrs where

we should be sendinq business records?

MR. POWELL: Either that one or the

P.O. Box 489; Price, Utah 84501. Either one of
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those wil-l- get to me. But sending it to my

competition is not only against the 1aw, that's

the wrong address, and nobody--nobody that deal-s

with Emery Industrial Resources ever authorized
f h:t arrar

Thank you.

THE CONFERENCE OFFICER: ThanK Vou foT

comr_ng r_n.

That will conclude this informal

conference.

(The conference was concluded at 11:10 a.m. )



1

a

5

4

5

6

7

9

10

11

L2

13

L4

15

L6

l7

L8

19

zv

2t

22

23

z1

25

31

CERTIFICATE

This is to certify that the foregoing deposition was

taken before me, KERRY SORENSEN, a Registered

Professional Reporter and Notary Public in and for the

State of Utah;

That the proceedi-ngs were reported by me in

stenotype and thereafter caused by me to be transcribed

j-nto typewriti-ng, and that a fu1l, true and correct

transcription of said proceedings so taken and

transcribed is set forth 1n the foregoing pages,

incl-usive.

I further certify that I am not of ki-n or otherwise

associated with any of the parties to said cause of

action, and that I am not interested in the event

thereof.

€rrr CSR/RPR
sion Expires:
2 005

NOTARY PUBLIC
KERRY SORENSEN
1411 E.WATEFS LN.

SANDY, UT 84093
MY COMMISSION EXPIRES

JUNE 21, 200s
STATE OF UTAH

Kerry So
My Comm
June 2L,



Informal Conference | 128/03

DIVISION OF OIL, GAS & MINING
STATE OF LTAH

Page

I
z
J

)
6
7

INFORMAL CONFERENCE

TAKENAT: Department of Natural Resources
1594 West North Temple
Conference Room A
Salt Lake City, uT 84114

January 28, 2003

10:25 a.n.

Kerry J. Sorensen, RPR

l0

ll

l2
13

t4
15

16

17

18

19

20
21
22
z5
24
25

DATE:

TIME:

REPORTED BY:

Page 3

I Informal Conference

2 lanruy 28,2003
3 PROCEEDINGS
4 THE CONFERENCE OFFICER: Well. let's eo

5 ahead and get started, then. This is the

6 informal confetence that was requested for the

7 Cherry Hill Park Mine. We refer to that as

8 M/0491021. We're conducting this under the

9 authority of Title 40-8, Utah Code.

10 A "conference" is defined in-in the

I I Utah code as an "informal adjudicating
12 proceeding," and that's defined at 40-8-4. I'm
13 going to read kind ofan abbreviated definition of
14 an "adjudicative proceeding," just to kind of set

15 the tone for what we're doing right here. That
16 term is a Division-and that's Division of Oil.
17 Gas & Mining or Board of Oil, Gas, & Mining-
l8 action or proceeding that determines the legal

19 rights, duties or other legal interests ofone or
20 more identifiable persons, including actions to
2l gant deny, revoke, suspend or amend an authority,
22 license, or permit. So that's--that's not a
23 literal definition, but that's the essence ofthe
24 definition ofthe statute.

25 So we're looking, then, at a permitting
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I action that's--thafs taken place, and there's
2 been some concems raised by the Division as to
3 the timeliness of that action. And we apparently
4 gave you, Dan, some options as to what you might
5 do, and you requested this informal conference, so

6 that's what we're doing right now.
7 One thing that I'll add before I tum
8 this over to the Division, is that we have
9 procedures for dealing with evasion ofthe
10 chapter, which may be what we're dealing with
I I right now. Those are enumerated in Chapter 40-8,
12 specifically 40-8-9, and those procedures include
13 levelling civil penalties, cessation orders, and--
14 and other options that are available to the
15 Division. So l--as--as we talk about where we're
16 going today, I think we need to recognize that--
17 that at least from my--my understanding of what's
l8 happening, this has been a clearly protracted
19 permitting action, and we haven't done this--this
20 informal conference at the spur of the moment. I
2l think there's a history here that--that I'd like
22 the Division to develop, and then if there's
23 something, Dan, that you can do that's--that's
24 going to facilitate compliance with the-with the

25 act and the regulations, that's what we'd like to
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hear from you.
So with that, I'll tum it over to--to

Wayne Hedberg.
MR. HEDBERG: Okay. This morning, as

Lowell indicated the purpose of this informal
conference is-is to provide the operator with an
opportunity to come in and discuss the status
of--of where he is at in terms of responding to
the Division's requests for information and-and
the resolution of the outstanding permitting
requirements. What I'd like to do this morning
is have one of my staff members, Lynn Kunzler,
read into the record at least some ofthe key
permitting history and chronologr that has-will
kind of set the stage for where we began with the
permitting process and the steps that we've gone

through to get us to where we are today.
And I've provided you with a copy, Dan,

ofthe chronolory there, so you can follow along
with that.

Wittr that, I guess I'd like to tum-
MR. KUNZLER: Okay. Summarizing

chronologr, and there's a few entries on the
chronology I won't be discussing, history ofthe
Cherry Hill Park Mine bega4 as far as the

PtgeT

response on that.
October 27th of '97 we sent another

request asking the operator to respond to that
review, which was at that time over two years
old.

December 4th of '97 the operator again
requested a 90-day extension to submit that. This
was subsequently denied by the Division. We felt
that it already had been over two years and
another 90 days wouldn't do anything, and we
established a February 27th,1998 deadline to have
the-the response in.

On February 27thwe received a-a fax
from the operator which stated that he would
reclaim a portion ofthe operation to get back
under five acres, rather than submitting the--or
proceeding with permitting as a large mining
operation. His annual reports for that year
indicated that there was about 13 acres of
disturbance.

ln December of '98 the Division sent a
letter again requesting a formal submission of all
the permitting materials to date. The Division
had never received a certified copy ofthe map or
letter stating that suffrcient acreage had not
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I Division is concerne4 on July 8th of 1992, when
2 we received the small mining notice of intention
3 to conduct operations at the Cherry Hill project.
4 The next year, nluly 22 of '93, we inspected
5 the site and found that the site was in
6 compliance with just slightly less than five acres
7 of disturbance.
8 By July of--27th, 1994, another
9 inspection occurred, We found and estimated the
10 acreage to have exceeded the five acres, with an
ll approximate seven acres ofdisturbance, and we
12 were provided information at that time that the
13 operator had posted a reclamation surety with Utah
14 County to cover nine acres ofdisfurbance.
15 In August the 24thof '94 we sent a

16 letter to the operator requesting that a large
l7 mine notice be filed with the Division within 45

l8 days.
19 ln October he'd requested an extension
20 for 30 days. The Division granted that extension,
2l and on November 14th of 1994 we received the
22 original large mining operation notice of
23 intention.
24 In June 2nd of 1995 the Division sent a

25 deficiency review ofthat notice requesting a--a

Page 8

been reclaimed to-to have him as a small mining
operation.

So in March 3rd of 1999 we received a
revised large mining operation notice.

ln September 22nd of '99 we did a
survey ofthe site during an inspectioq using a
GPS global positioning satellite system. We
calculated that there was approximately 20.6 acres
ofdisturbance on the ground. 19.7 acres ofthat
would require reclamation. There was a small area
of approximately nine-tenths of an acre that would
remain unreclaimed at the request of the
landowner. Also, at that time there was about
4.3 acres that had been regraded.

September 30th of 1999 the Division
completed a second deficiency review of the March
3rd'99 submittal.

In January 23rd of200l we again sent a
certified letter requesting a response to our
reviews, and established a 30-day time to do that.

May 7th of 2001 the operator came into
our office and claimed that the letter that we
had sent had been delivered to the wrong address.
We gave him another copy of the-the response in
the letter at that time and save him until the
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I end ofJune 2001 to respond.
2 On June 29th of 2001 we received a

3 letter from the operator requesting a meeting to
4 discuss the review to make a time frame to make
5 the submissions.
6 July 30th of 2001 we had a meeting to
7 discuss the review. The operator was again
8 granted 45 days to submit the information.
9 On September lTth of 2001 we received a

l0 phone call requesting another two-week extension.
This was granted 'til October I of 2001.

January 22nd of2002 we sent a
certified Division directive. It had been over
100 days since we had extended the-past the
extended deadline ofOctober lst of200l, and he
was asked to contact the associate director to
schedule a meeting to remedy the situation.

On January 3 I st we received a phone
call with regards to that certified letter. He
indicated that he hadn't received it, we'd sent it
to a Price address, and he says, "I live in Utah
County. I only get to Price every few weeks to
pick up the mail." We faxed him another copy of
that letter.

On February I lth the operator called

20
2l
22
23
24
25
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I deadline was established, drawn, the receipt of
2 the letter to post the surety.
3 On June I lth we received the response

4 to the September 30th, 1999 review letter.
5 June 26th we had a site inspection.
6 The site was inactive, but the operator did not
7 show up for that scheduled inspection to discuss
8 some of the concerns that were there on-site.
9 Between July and December we'd had
l0 several phone calls and personal contacts with the
I I operator to discuss where the reclamation surety
12 was. He indicated he was having troubles in
13 obtaining that surety. He indicated he'd been
14 talking with several surety companies, banks,
15 etc., and it seemed like every time we talked to
16 him he says, "Well, I think I've got it lined up.
l7 I'll have it to you within a week to ten days."
l8 To date we still have not received that
19 reclamation surety.

On January 9th we sent a proposed
agency action letter to Mr. Powell. This was
hand delivered by the Utah County Sheriffs Office
on January 14th. This letter outlined the
procedures--or, the action the Division was--was
taking in-to address the noncompliance, and gave
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and scheduled a--the meeting with the associate
director for February 25th of-of2002.

On February l9th we received another
phone call requesting that we reschedule the
meeting to early March, and that was subsequently
scheduled for March 12th.

On March l2th of 2002 we met with Mr.
Powell, the associate director in mineral staff.
We went over the operator's responses to
outstanding technical deficiencies, and Mr. Powell
agreed to provide a formal response to the
Division by March 22nd.

13 April 3rd of 2002 the Division called
14 Mr. Powell, requesting the status of this
15 technical response. It was now, again, overdue.
16 He--the--at the time Mr. Powell indicated that he

17 was having diffrculty requiring the information
l8 needed, and with his taxes due he needed a couple
19 more weeks so he could also comply with tax laws.
20 On May l4th of 2002 the Division issued
2l a notice of noncompliance and Division directive.
22 We faxed, as well as certified mail, this to the
23 operator, ordering suspension of operations,
24 posting of the reclamation surety, and submitting
25 the reclaiming deficiencies. And a 30-day
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Mr. Powell the option of appealing either to the
Board or to the Division director.

And that brings us to today where we're
now in that hearing, or conference.

MR. I{EDBERG: I think having read this
chronology into the record, as Lynn indicated this
kind of brings us up to where we are today. And
I guess my position from this point would to give
Mr. Powell an opportunity to rebut any of the
statements or records that we have indicated here,
ifhe feels that they are in error or that
there's some corrections that need to be made.

We're here to--to listen to those, and, as well,
any other updated information you may have in
terms of acquiring surety and completing this
permitting process.

MR. POWELL: Okay. Well, thanks for
giving me the opportunity to come in here and

address this issue today. I didn't come prepared
to rebut any allegations with regard to supposed
evasive action on--on any regulations set up by
the state to DOGM. I don't know where you're
headed with that, but don't get yourself in
trouble, that's all I can say.

I--I've never intended to do such. I--
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I I am a one-man team. I don't have a-a firll
2 staff of people walking around with their hands in
3 their pockets, you know, from time to time,
4 dreaming up how they can take rights from someone,
5 okay? I'm-I'm just a one-man team and I've done

6 the best I--I can.

7 But I want to go over your little
8 chronology here. What I want to start witb is
9 what-we want to focus on--on November l4ttu 1994,
l0 when I-when we--the Division received the
ll original largemine applicatio4 okay? IfI have
12 to hire an attorney, that's what I'm going to
13 focus on. I'm going to focus on Novernberthe
14 l4ttL 1994, when that was submitted and all of
15 these supposed--and I'm going to use your
16 language-"outstanding technical deficiencies,"
l7 because I don't think there was any. I think you
l8 went over the same issues time and time again-
19 time and time again. And if I hire an attorney,
20 this will come out, okay, if I have to, but I
2l doubt I'll need one.

22 From Novernber the l4th, when we-when
23 we filed this, I note that it took the Division-
24 and I don't have the convenience or the luxury of
25 having the-the state statutes before me, but I-I
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suspend" it was already suspended. lfyou had
gone down and done the inspections, like I'm
paying you to do, you would already know that.

Let's see here. Oh, with-with-with
regards to the May 7th,2001, "Operator came into
the oflice...," you know, I love how you put your
letters together to make it look on--so bad on
the claimant. You know what? When I do hire an
attomey, he's going to love this, how--how you
change things around, distort things, twist things
to make-to make it look like I'm doing just that
you've claimed here, that's erroneous, okay?

"Operator came into the oflice, claimed
a letter was sent to the wrong address to Steven
Powell." Well, hell no, that couldn't be further
from the truth. How that came up is I came in to
Joell because you guys was calling me up saying I
was supposed to receive a letter, and I did not--
I did not-and I'm putting an asterisk by that--I
did not find that out until Joell told me. She
told me, I didn't tell her. So, you know, with-
with all your effectiveness here in the-the DOGM
offrces, you ought to send it to the right
address, okay?

And-and that was-that was--and it was
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do know enough about the state statutes to know
that-that the state's not permitted six or eight
months to come back with a response to a large
mine application, and-and-and then, when they do
come back with a response, put in it "outstanding
technical deficiencies," that took me more than
eight years to not only understand, but I'll bet
you that the-the-my response when--when you
stamped your satisfaction on ig it wasn't much
different than when it was received November the
l4th. And if you want to push the issue, we'll
find out. And so I'm putting a lot of weight
on--on what you refer to as "outstanding technical
deficiencies," because I don't think there was
any. I don't think there was any. I don't think
there was any when--when I filed that on the l4th
of November 1994, and I don't think there's any
now. And I think they were the same.

And then on your November 14th,2002
"order suspension ofoperation," there was no
order of suspension of operation, because I'd
already-I only operate when I have a market.
There wasn't anything that-to--to suspend from.
So, you know, you can--you can break the suspense

and the drama- There wasn't anv order to--to--to

Page 16

I more than-than what-it was-it goes beyond what
2 someone claimed, it's a fact. DOGM sent it to
3 the wrong address.

4 MR. HEDBERG: That was the address you
5 gave us.
6 MR. POWELL: Yeah. I'm not running-
7 I'm not doing your work for yor\ partner.

8 TIIE CONFERENCE OFFICER: Did you
9 provide that address that we sent it to?
l0 MR. POWELL: Did I provide it?
ll THECONFERENCEOFFICER: Yes.
12 MR. POWELL: I dont know where you got
13 it. You answer that yourself-
14 THE CONFERENCE OFFICER: Well, I'mjust
15 asking a question--
16 MR. KLfNZLER: It was an address you had
17 provided to us.

18 MR. POWELL: You're firll of crap,
19 Kunder. That was-I don't know where you got it.
20 TIIE CONFERENCE OFFICER: Okay. Well,
2l let's--let's keep going.

22 MR. POWELL: Hey-hey, let me tell you
23 something. That party that you sent that to is
24 my competition, and if he-if they use that
25 information that you sent therL you are going to
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get sue4 and remember that. That's a competing
corporation. That information you sent them is
classified, and I asked that it be classihed,
confidential. So when you're--when you're doing
your little paperwork, remember that. You came up
with that address. Thafs my competition's. Why
would I give you my competition's address, okay?

So I'll get down to the nuts and bolts
here. As far as the letter that you sent, it
looks like that we're--you know, with all of this
bull crap about stalling and--and holding things
back, we're down to one issue, okay, and that's--
that's Item Number 3, the bond. So what I'm
going to do is I'm going to go over a history
of--of my attempts to satisfr that, okay?

Back in the-in July-or--or June,
after I submitted that information that satisfied
the Items I and 2, I started working immediately
on tha! okay? And if you want to-if you want to
make a copy ofthis card and call those people,
you can do that. I made application at Wiseman
lnsurance Agency, 289 East Center; Provo, Utah,
okay, and I went to a gentleman by the name of
Rob. I filed an application.

TI{E CONFERENCE OFFICER: Excuse me.
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1 denied, okay? And I-and I made applications with
2 them.
3 I later went to Key Bank and made
4 application for a letter ofcredit, and I dealt
5 with a loan processor. His name was Adam
6 Christensen, and-and Nathan Walker. He's with--
7 he's a relationship manager for Key Bank. And
8 their offrce was on Orem Parkway Key Center in
9 Orem. And, according to them--I sat down with
0 them after they reviewed my application and stuff.
I And they was two parts to the letter of credit
2 for the arnount of43,500, and I have the
3 application right here, okay?

TI{E CONFERENCE OFFICER: What's the
date of the application?

MR. POWELL: The date of the
application is-I don't see a date on ig okay?

Anyway, when I sat down with them they
said there was two parts of it. There was
corporate assets for--for security, collateral
security, and then the other part to it was, you
know, how much business are we currently doing?
Well, the-the core is not operating, we don't
have a cash flow, and that was our downfall. He
said without a cash flow he couldnt give me the
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I When-when did you do that?
2 MR. POWELL: Immediately after-
3 immediately at the time that I was filing the
4 information in June. So it was June--June or
5 July.
6 THECONFERENCEOFFICER: Ofwhatyear?
7 MR. POWELL: ln fact, I've got-
8 THECONFERENCEOFFICER: Excuseme,
9 please. What year did you do that?
l0 MR. POWELL: 2002.
ll THECONFERENCEOFFICER: Okay. Thanks.
12 MR. POWELL: I've got your late-late
13 June, early July I made application with Wiseman.
14 It was--it's actually aprocess. There's--there
15 were sweral documents that I had to--to file with
16 them, okay? And I didn't hear back from Weisman.
17 I-J-l filed my documents with Weisman, I never
18 heard back from them. And then in the fall--
19 sometime in the fall, when I contacted them bach
20 they said that their underwriter had-had quit
2l doing that, okay? They had quit doing the
22 reclamation bonds, reclamation surety, okay?
23 So ifyou want to call them and ask
24 them why their underwriter doesn't do that
25 anymore, that's up to you All I know is I was

Page20

I letter of credit, okay? And so we--we--we--Emery
2 Industrial Resources was denied that letter of
3 credit.
4 After that I went back to Wiseman's,

5 trying to make some headway there and find out
6 some facts, and, you know, all Wiseman told me is

7 they gave me another bonding agency. They gave

8 me the name of Cindy Parmley with CornerStone
9 lnsurance in Orem. And so I went--I've gone to--
l0 to CornerStone and I've made applications, and
I I I've brought back the letter here. And I-if you
12 want to make a copy ofthis and keep it for your
13 records, you can, but I-and you can keep the
14 orrginal, ifyou want to, but I need a copy for
15 my file.
16 TFIECONFERENCEOFFICER: Okay. Thank
17 you.
18 MR. POWELL: And so, you know, it's
19 still--it's still in process and there's--there's

20 no evasiveness mvolved in it. And if you want--
2l if you want to push that issue, I'll be glad to
22 entertain it.
23 Tt{E CONFERENCE OFFICER: That's your
24 statement?
25 MR. POWELL: That's my statement.
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TI{E CONFERENCE OFFICER: Tell me, why
has it taken so long to get to where we are?

MR. POWELL: You askyourself. You ask
yourselfthat.

TI{E CONFERENCE OFFICER: No, I'm asking
you. I'm asking you specifically.

MR. POWELL: Well, I--I think that
there's--I--I'd say that there's two reasons. I'd
say, number one, I'd-I'd say the state's drug
their feet and number two, I--me being alone

and-and having to do all ofthese requirements
myself, I think it's taken more time.

TIIE CONFERENCE OFFICER: And-and do
you understand that-that under the law you
shouldn't have created any ofthis disturbance
without a permit and an adequate bond? Do-do
you understand that part ofthe law?

MR. POWELL: Well, I-I feel we've

lived up to the law.
THE CONFERENCE OFFICER: So do you

agree on the amounts ofdisturbance that are shown

in the-in the chronology that we presented you
with?

MR. POWELL: I don't. I don't agree

with the amount that-the land and I don't agree
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TIIE CONFERENCE OFFICER: Okay. But--
but do you understand that it's--you're the one
that's supposed to provide the maps when--when you
do a permit application?

MR. POWELL: I-I don't understand
that. I have supplied the maps.

TI{E HEARING OFFICER: So there's a
substantial difference between you and the
Division in terms of the-the reclamation
disturbance--

MR. POWELL: You'd better amwer that
yourself.

TIIE CONFERENCE OFFICER: Well. I'm
asking you.

MR. POWELL: Yeah
THE CONFERENCE OFFICER: That's what

you're here for.
MR. POWELL: I-I-I go by my maps,

okay? I go by the maps I fumished.
TI{E CONFERENCE OFFICER: And are those

maps certified or-or done by a certified surveyor
or anything like that?

MR. POWELL: They started out that way.
TI{E CONFERENCE OFFICER: Has the-has

the amount of disturbance increased from the time

Page22

I with the-the amolmts that the state has set for
2 the reclamation. And I've-I've expressed that
3 to--to Lynn on several occasions, and I know that
4 he doesn't have that in his notes.

5 TllE CONFERENCE OFFICER: Do you-
6 MR. POWELL: Makethatpartofthe
7 record.

8 TIIE CONIERENCE OFFICER: Well, it is.

9 It's--
10 MR. POWELL: Yeah.
1l TIIE COMERENCE OFFICER: It's being-
12 it's what we're creating.
13 MR. POWELL: Yeah. Make that part of
14 the record.
15 THE CONFERENCE OFFICER: Do-do you
16 understand that-
l7 MR. POWELL: Your 43.5, I could get

l8 someone to go down there and do the reclarnation
19 that's two state spec.'s for about a third of
20 that.
2l THE CONFERENCE OFFICER: Do you agree

22 with the surface disturbance that we're talking
23 about in--in terms of the number of acres?

24 MR. POWELL: I don't. I've alreadv-
25 I've already said that.

Page24

I that you've been working with us to acquire a
2 permit? ln other words, can we--can we agree
3 that this started offas a small mining operation
4 with less than five acres'disturbance?
5 MR. POWELL: I would say that-I'd say
6 yes to that, but I'd say that there was quite a
7 bit of disturbance when we started. and I think
8 that should be taken into account.
9 TIIE CONFERENCE OFFICER: So it was
l0 disturbance that was created by a dilferent
ll operator?
12 MR. POWELL: That's right. It was-it
13 was--it was disturbed by Loudermouth Construction
14 back in the late'70s. In fact let me-if
15 you've got-let me--can I see your map there?
16 Okay. Okay. But let me ask a few questions, if
17 I might. Who put this together? Who put this
l8 map together?
19 MR. KUNZLER: I did.
20 MR. POWELL: Okay. What did you create
2l it from, Lynn?
22 MR. KUNZLER: I created that map from
23 the GPS data that I collected and overlaid it on
24 top of the USGS topographical map.
25 MR. POWELL: Okav. On a--on a--on a
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I United States topographical map. What is this
2 little square--or that little emblem there, that
3 little icon? What is that?
4 MR. KI-INZLER: It--it indicates that
5 there was--as of that map, that there was some
6 type of mining related dishrrbance. They'd called
7 it a gravel pit.
8 MR. POWELL: So do you know the date
9 that was on that map?
l0 MR. KUNZLER: I do not-
11 MR. POWELL: Okay.
12 MR. KUNZLER: -at this time. I'd have
13 to go look and see what the--
14 MR. POWELL: Well, just tell me what
15 you think. What-what would you say? When do
16 you think that map was made? Do you think it was
17 prior to the time that we started there?
l8 MR. KTJNZLER: I-I--as far as the map I
19 used, no. It's probably been updated within the
20 last ten years.
2l MR. POWELL: So when did we start?
22 MR. KUNZLER: You started a small mine
23 ll years ago.
24 I don't know the date of the map. It
25 was--it's a computer generated map, and they-
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I MR. POWELL: Okay.
2 THE CONFERENCE OFFICER: Let's--let's

3 look atpage .2 on the chronology, Mr. Powell, if
4 you wouldn't mind. And-and-and I'm seeing two--
5 two acres--two acreage amounts. Look at the

6 Septernber 22n41999. We're GPSing and seeing 19

7 or 20 acres, and you're submitting an annual
8 report a few months after that, January 29th, 2001

9 that identifies eight acres of disturbance.
l0 MR. POWELL: Uh-huh.

1l THE CONFERENCE OFFICER: What-what do

12 the permits-
13 MR. POWELL: I don't-I don't think
14 we've ever--I don't think we--in any of our annual
15 reports I don't think you can find one where we
16 exceeded 13 acres. And that was by our own
17 estimates. And out of the 13 we reclaimed five,
18 what we feel is five acres. So that's why it went
19 backdowntoeight.
20 TIIE CONFERENCE OFFICER: Okay. Is
2l there anything that--that we can agree on in tenns

22 of your willingness to--to comply with posting a

23 bond and/orreclaimingthe disturbances that

24 you've created, or are we at loggerheads right now
25 in terms of--of where we're going, because I dont
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I MR. POWELL: Well. if-
2 MR. KLINZLER: --try to keep them
3 updated with-
4 MR. POWELL: Is there a chance--is
5 tlere any chance--
6 MR. KUNZLER: There--there is. And I'm
7 not--we're not arguing that there was something
8 there before you moved in.
9 MR. POWELL: Okay. That's the point
10 I'm trying to make. Thank you.
I I MR. KLINZLER: And we've never argued
12 that.
13 MR. POWELL: Okay.
14 MR. KLINZLER: And, in fact, the portion
15 on that map that shows--that's identified as not
16 needing--needing reclamation is old disturbance
l7 that was done prior to you being there, that you
18 are not reimpacting, reusing, necessarily.
19 MR. POWELL: Yeah. Well, that's the
20 remnants. That's-that's the remnants of what you
2l can--that you--that you--
22 MR. KUNZLER: But-but-but the law
23 says that ifyou reuse areas that were previously
24 disturbed you do have a responsibility for
25 reclamation of those areas.
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I want to prouact this-conference if--if that's
2 the case.

3 MR. POWELL: Did you see that document
4 that Ijust handed to you?

5 TIIE CONFERENCE OFFICER: I can see it
6 in front of me right now.
7 MR. POWELL: Maybe you ought to read

8 it. And-and those words that youte using is
9 nvisting and distorting the record, and I want it
l0 conected, and let's quit playing games.

1l THE CONFERENCE OFFICER: Well. then I
12 think if-do you have anything else you want to
13 say?

14 MR. POWELL: That's it.
15 TFIE CONFERENCE OFFICER: Do you have
16 any-
l7 MR. POWELL: I'll let that document
l8 speak for itself.
19 TTIE CONFERENCE OFFICER: Then I think
20 we'll conclude by saying that we have unreclaimed
2l disturbance and unbonded disturbance right here.
22 I'm going to--to review this letter that you
23 suggested that we do, and I'm going to make a

24 findrng on this, and I'll have those findings to
25 vou within 30 davs.
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MR. POWELL: Great. I'll be waiting
for it. In the meantime, I'll be working on my
bond.

TI{E CONFERENCE OFFICER: And do we have

a correct address for you?

MR. POWELL: What address have vou been

sending it to?
THE CONFERENCE OFFICER: I'm asking

you. You--you asserted that we didn't have an

adequate address. Is the address that we have on

the record right now your curent address, your

current business address?

MR. POWELL: And what-what address is

thar, sir?

TI{E CONFERENCE OFFICER: Please read

that, Wayne.
MR. HEDBERG: We have a-the last

letter that was senl and I believe it was sent

to his home address. which is 62 South 800 West;

Payson, Utah 84651.
MR. POWELL: That-that-that's great.

THE CONFERENCE OFFICER: That's where

we should be sending business records?

MR. POWELL: Either that one or the

P.O. Box 489; Price, Utah 84501. Either one of

I
2
J

4
5

6

8

9
l0
ll
12

l3
t4
l5
t6
l7
l8
l9
20
2l
22
ZJ

24
25

Page 30

those will get to me. But sending it to my
competition is not only against the law, that's

the wrong address, and nobody-nobody that deals

with Emery Industrial Resources ever authorized
that ever.

Thank you.

TI{E CONFERENCE OFFICER: Thank you for
coming in.

That will conclude this informal
conference.
(The conference was concluded at I I : l0 a.m.)
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